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1 Professor and Chair, Department of Political Science, and Julius Kreeger Professor of Law, University of Chicago. 
I am deeply grateful to Carol Steiker for organizing and hosting this remarkable symposium, to Charles Ogletree for 
commenting on a draft of this essay at the symposium, to Philip Heymann, Mark Kleinman, Adriaan Lanni, Louis 
Michael Seidman, Jeannie Suk, and Andrew Taslitz for extremely helpful comments and discussion on the draft, and 
to Chris Berk and Alyssa Kate Ogawa for extraordinary research assistance.  
2 Quoted in William Gronfein, “Incentives and Intentions in Mental Health Policy: A Comparison of Medicaid and 
Community Mental Health Programs,” 26 J Health & Social Behavior 3, 192-206 (1985), at p. 196; see also Henry 
Foley and Steven Sharfstein, Madness and Government, Wash D.C.: American Psychiatric Association (1983), at 
page 166. 
3 Gronfein, “Incentives and Intentions,” 1985 at p. 196 (Table 1).  
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4 8.59 percent to be exact. Id.  
5 Id.  
6 Id. at 192. 
7 Gerald Grob explores these and more factors in remarkable detail in his lengthy and masterful work, From Asylum 
to Community: Mental Health Policy in Modern America, Princeton University Press 1991. Other important 
contributions include, among others, William Gronfein, “Incentives and Intentions,” 1985 (exploring the role of 
Medicaid and Medicare, and larger government interventions); William Gronfein, Psychotropic Drugs and the 
Origins of Deinstitutionalization, 32 Social Problems 5, 439 (1985) (exploring the role of medication); Joseph 
Morrissey, “Deinstitutionalizing the Mentally Ill: Processes, Outcomes, and New Directions,” 147-76, in Walter 
Gove, ed., Deviance and Mental Illness, Beverly Hills: Sage Publications 1982 (exploring professional 
reorganization and rivalries); Paul Lerman, Deinstitutionalization and the Welfare State, New Brunswick: Rutgers 
University Press 1982 (exploring the shifts in the welfare states); Andrew Scull, Decarceration: Community 
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8 Some examples of this include Andrew Scull, Decarceration: Community Treatment and the Deviant--A Radical 
View (1977) (viewing both the prison and the asylum as tools to manage capitalism’s “junk populations,” and 
exploring both deinstitutionalization and decarceration as responses to capitalist crisis, from a Marxist surplus labor 
analysis perspective); Benjamin Frank, The American Prison: The End of an Era (1979) (comparing different 
potential advocacies in response to the demise of the rehabilitative ideal, and specifically contrasting prison 
abolition to deinstitutionalization on page 80).  
9 Bernard E. Harcourt, “From the Asylum to the Prison: Rethinking the Incarceration Revolution,” 84 Texas Law 
Review 1751 - 1786 (2006), and Bernard E. Harcourt, “An Institutionalization Effect: The Impact of Mental 
Hospitalization and Imprisonment on Homicide in the United States, 1934 – 2001,” forthcoming in Journal of Legal 
Studies (January 2011). See also Steven Raphael, “The Deinstitutionalization of the Mentally Ill and Growth in the 
U.S. Prison Populations: 1971 to 1996” (Sept. 2000) (unpublished manuscript), available at http://ist-
socrates.berkeley.edu/~raphael/raphael2000.pdf.  
10 Marie Gottschalk, , “Cell Blocks & Red Ink: Mass Incarceration, The Great Recession & Penal Reform,” 
Daedalus 139(3): 62-73 (2010). At pages 67-69 of her essay, Gottschalk discusses deinstitutionalization and argues 
that it involved a complex set of factors including political leadership, psychiatric profession changes, media and 
litigation, which represented a larger context that cannot be reduced to economic crisis. 
11 Liat Ben-Moshe, a sociology graduate student at Syracuse University, has a conference paper from 2010 with a 
very promising title, “Genealogies of Resistance to Incarceration: Abolition politics in anti-prison and de-
institutionalization activism in the U.S., 1950-present.” It appears that Ben-Moshe is indeed using the idea of 




cáêëíI= ïáíÜ= êÉÖ~êÇ= íç= íÜÉ= ìëÉ= çÑ= éêÉëÅêáÄÉÇ=ãÉÇáÅ~íáçåë= ~åÇ= çíÜÉê= ÄáçäçÖáÅ~ä= áåíÉêîÉåíáçåëI=
íÜÉêÉ= áë=ÅÉêí~áåäó= êççã=Ñçê=ÖêÉ~íÉê=~åÇ= áãéêçîÉÇ=éëóÅÜá~íêáÅ=Å~êÉ=~åÇ=íêÉ~íãÉåí=çÑ=éêáëçå= áåã~íÉëK=
qÜÉ= éêçéçêíáçå= çÑ= éêáëçåÉêë= ïáíÜ= ãÉåí~ä= ÜÉ~äíÜ= ÇáÑÑáÅìäíáÉë= Ñ~ê= ÉñÅÉÉÇë= íÜÉ= éêçÑÉëëáçå~ä= ~åÇ=
áåëíáíìíáçå~ä= Å~é~ÅáíáÉë= çÑ= ÇÉé~êíãÉåíë= çÑ= ÅçêêÉÅíáçå= áå=ãçëí= ëí~íÉëK=k~íìê~ääóI= íÜáë= ïçìäÇ= áåîçäîÉ=
íê~åëáåëíáíìíáçå~äáò~íáçåI= ê~íÜÉê= íÜ~å= ÇÉÅ~êÅÉê~íáçåX= Äìí= áí= áë= ìåèìÉëíáçå~Ääó= åÉÅÉëë~êó= íçÇ~óK=
jçêÉçîÉêI=áí=ãáÖÜí=~äëç=ÄÉ=ïçêíÜ=ÅçåëáÇÉêáåÖ=íÜÉ=éçíÉåíá~ä=áåÅêÉ~ëÉÇ=ìëÉ=çÑ=éêÉëÅêáÄÉÇ=ãÉÇáÅ~íáçåë=




ÄáçãÉíêáÅ= ÇÉîáÅÉë= ÅçìäÇ= ëÉêîÉ= ~ë= ~= ëìÄëíáíìíÉ= íç= áåÅ~êÅÉê~íáçåK= cáå~ääóI= çå= íÜÉ= íçéáÅ= çÑ= ÅçåíêçääÉÇ=
ëìÄëí~åÅÉëI= ~=ãçîÉ= íçï~êÇ= íÜÉ= äÉÖ~äáò~íáçå= çÑ=ã~êáàì~å~= ~åÇ= çíÜÉê= äÉëëÉê= ÇêìÖë=ïçìäÇ= ~äëç= Ü~îÉ= ~=
ÇáêÉÅí=áãé~Åí=çå=êÉÇìÅáåÖ=çìê=éêáëçå=éçéìä~íáçåëK=
pÉÅçåÇI= ÑÉÇÉê~ä= äÉ~ÇÉêëÜáé= ÅçìäÇ= ÄÉ= ÉåÅçìê~ÖÉÇ= íç= ÅêÉ~íÉ= ÑÉÇÉê~ä= ÑìåÇáåÖ= áåÅÉåíáîÉë= Ñçê=
ÇáîÉêëáçå~êó= éêçÖê~ãëI= êÉÉåíêó= éêçÖê~ãëI= ~åÇ= çíÜÉê= ï~óë= çÑ= êÉáåíÉÖê~íáåÖ= çÑÑÉåÇÉêë= Eçê= ~îçáÇáåÖ=
áåÅ~êÅÉê~íáçå=Ñêçã=íÜÉ=çìíëÉíF=íÜ~í=ïçìäÇ=ÖáîÉ=ëí~íÉë=~=Ñáå~åÅá~ä=ãçíáîÉ=íç=ãçîÉ=éêáëçåÉêë=çìí=çÑ=íÜÉ=
éÉåáíÉåíá~êó=~åÇ=áåíç=çìíé~íáÉåí=éêçÖê~ãëK=qÜÉ=âÉó=î~êá~ÄäÉ=ÜÉêÉ=áë=íç=ÖáîÉ=ëí~íÉë=~å=ÉÅçåçãáÅ=~åÇ=




~åÇ= çÑ= éêáëçå= çîÉêÅêçïÇáåÖI= ~ë= ïÉää= ~ë= ÇçÅìãÉåí~êáÉë= çÑ= éêáëçå= äáÑÉ= ~äçåÖ= íÜÉ= äáåÉë= çÑ= cêÉÇÉêáÅâ=
táëÉã~åÛë= NVST= ÑáäãI= qáíáÅìí= cçääáÉëI= ëÜçìäÇ= Ñçêã= é~êí= çÑ= ~= ä~êÖÉê= ëíê~íÉÖó= íç= ëÜáÑí= íÜÉ= éìÄäáÅ=
éÉêÅÉéíáçå=çÑ=íÜçëÉ=éÉêëçåë=áåÅ~êÅÉê~íÉÇK=fåÅêÉ~ëÉÇ=éìÄäáÅ=~ï~êÉåÉëë=çÑ=íÜÉ=êÉ~äáíó=çÑ=éêáëçå=äáÑÉ=ÅçìäÇ=




få= m~êí= fffI= íÜÉ= Éëë~ó= íÜÉå= ~ÇÇêÉëëÉëI= ÉîÉå= ãçêÉ= ÇáêÉÅíäóI= íÜÉ= Ç~êâÉê= ëáÇÉë= çÑ=
ÇÉáåëíáíìíáçå~äáò~íáçåI=áå=~å=ÉÑÑçêí=íç=áÇÉåíáÑó=ãáëí~âÉë=Ñêçã=íÜÉ=é~ëí=~åÇ=éáíÑ~ääë=íç=~îçáÇK=eÉêÉI=íÜÉ=
íïç=ã~àçê= ~êÉ~ë= çÑ= ÅçåÅÉêå= ~êÉ= íÜÉ= áåÅêÉ~ëÉÇ= ê~Åá~äáò~íáçå= çÑ= íÜÉ=ãÉåí~ä= Üçëéáí~ä= éçéìä~íáçå= íÜ~í=
~ÅÅçãé~åáÉÇ=ÇÉáåëíáíìíáçå~äáò~íáçå=áå=íÜÉ=NVSMëI=~ë=ïÉää=~ë=íÜÉ=éêçÄäÉã=çÑ=íê~åëáåëíáíìíáçå~äáò~íáçå=
íÜ~í= Ü~ë= ÄÉÉå= ~äêÉ~Çó= áÇÉåíáÑáÉÇK= fí= ïçìäÇ= ÄÉ= ~ÄëçäìíÉäó= ÅêìÅá~äI= áå= ~åó= ÉÑÑçêí= íç= êÉÇìÅÉ= ã~ëë=
áåÅ~êÅÉê~íáçåI= íç= ~îçáÇ= ÄçíÜ= íÜÉ= ÑìêíÜÉê= ê~Åá~äáò~íáçå= çÑ= íÜÉ= éêáëçå= éçéìä~íáçå= ~åÇ= íÜÉ=
íê~åëáåëíáíìíáçå~äáò~íáçå= çÑ= éêáëçåÉêë= áåíç= çíÜÉê= Éèì~ääó= éêçÄäÉã~íáÅ= áåëíáíìíáçåëI= ëìÅÜ= ~ë= ÜçãÉäÉëë=









íç= ÇÉÅ~êÅÉê~íÉÔçêI=ãçêÉ= éêÉÅáëÉäóI= ïÜ~í= äÉëëçåë= íç= äÉ~êå= ~åÇ= éáíÑ~ääë= íç= ~îçáÇ= Ñêçã= çìê= éêÉîáçìë=
ÉñéÉêáÉåÅÉ=ïáíÜ=ÇÉáåëíáíìíáçå~äáò~íáçåK=pÉÅçåÇI=f=~äëç=ëÉí=~ëáÇÉ=ä~êÖÉê=ëçÅá~ä=íÜÉçêÉíáÅ=èìÉëíáçåë=~Äçìí=
íÜÉ=éçëëáÄáäáíó=çÑ=ÖÉåìáåÉ=ÇÉáåëíáíìíáçå~äáò~íáçåK=qÜÉ=Åä~ëëáÅ= íÉñíë=çÑ= ëçÅá~ä= íÜÉçêó= Ñêçã= íÜÉ=ãáÇ= íç=
ä~íÉJíïÉåíáÉíÜ=ÅÉåíìêó=íçäÇ=~=êÉä~íáîÉäó=ÅçåëáëíÉåí=ëíçêó=çÑ=íÜÉ=êáëÉ=~åÇ=Ñ~ää=çÑ=ÇáëÅêÉíÉ=áåëíáíìíáçåëI=~åÇ=
çÑ=íÜÉ=êÉã~êâ~ÄäÉ=Åçåíáåìáíó=çÑ=ÅçåÑáåÉãÉåí=~åÇ=ëçÅá~ä=ÉñÅäìëáçåÔÑêçã=íÜÉ==ä~ò~ê=ÜçìëÉë=Ñçê=äÉéÉêë=
çå= íÜÉ= çìíëâáêíë= çÑ=jÉÇáÉî~ä= ÅáíáÉëI= íç= íÜÉ= pÜáéë= çÑ= cççäë= å~îáÖ~íáåÖ= Ççïå= êáîÉêë= çÑ= oÉå~áëë~åÅÉ=
bìêçéÉI=íç=íÜÉ=Éëí~ÄäáëÜãÉåí=áå=íÜÉ=ëÉîÉåíÉÉåíÜ=ÅÉåíìêó=çÑ=íÜÉ=e∑éáí~ä=d¨å¨ê~ä=áå=m~êáëKNO=qÜÉêÉ=ã~ó=




qÜáë= áë= åçí= íÜÉ= Ñáêëí= íáãÉ= íÜ~í= íÜÉ=råáíÉÇ= pí~íÉë= Ñ~ÅÉë=ã~ëë= áåëíáíìíáçå~äáò~íáçåK= ^ë= f= Ü~îÉ=




12 See generally Bernard E. Harcourt, “From the Asylum to the Prison: Rethinking the Incarceration Revolution,” 84 
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NK ^å~äóòÉ=Ç~í~=~åÇ=ÇÉîÉäçé=éçäáÅó=çéíáçåëK=
gìëíáÅÉ=`ÉåíÉê= ÉñéÉêíë= ~å~äóòÉ= ÅêáãÉI= ~êêÉëíI= ÅçåîáÅíáçåI= à~áäI= éêáëçåI= ~åÇ= éêçÄ~íáçå=
~åÇ=é~êçäÉ=ëìéÉêîáëáçå=Ç~í~=éêçîáÇÉÇ=Äó=ëí~íÉ=~åÇ=äçÅ~ä=~ÖÉåÅáÉëX=ã~é=ëéÉÅáÑáÅ=åÉáÖÜÄçêÜççÇë=
ïÜÉêÉ=ä~êÖÉ=åìãÄÉêë=çÑ=éÉçéäÉ=ìåÇÉê=Åêáãáå~ä=àìëíáÅÉ=ëìéÉêîáëáçå=äáîÉ=~åÇ=ÅêçëëJêÉÑÉêÉåÅÉ=íÜáë=
áåÑçêã~íáçå= ïáíÜ= êÉéçêíë= çÑ= Åêáãáå~ä= ~Åíáîáíó= ~åÇ= íÜÉ= åÉÉÇ= Ñçê= î~êáçìë= ëÉêîáÅÉë= EáåÅäìÇáåÖ=
ëìÄëí~åÅÉ= ~ÄìëÉ= ~åÇ= ãÉåí~ä= ÜÉ~äíÜ= íêÉ~íãÉåí= éêçÖê~ãëF= ~åÇ= êÉëçìêÅÉë= EëìÅÜ= ~ë=
ìåÉãéäçóãÉåí= çê= ÑççÇ= ëí~ãé= ÄÉåÉÑáíëFX= ~åÇ= ~ëëÉëë= ~î~áä~ÄäÉ= ëÉêîáÅÉë= ÅêáíáÅ~ä= íç= êÉÇìÅáåÖ=
êÉÅáÇáîáëãK=rëáåÖ=íÜ~í=ëí~íÉJëéÉÅáÑáÅ=áåÑçêã~íáçåI=íÜÉ=gìëíáÅÉ=`ÉåíÉê=ÇÉîÉäçéë=éê~ÅíáÅ~äI=Ç~í~J
ÇêáîÉåI= ~åÇ= ÅçåëÉåëìëJÄ~ëÉÇ= éçäáÅáÉë= íÜ~í= êÉÇìÅÉ= ëéÉåÇáåÖ= çå= ÅçêêÉÅíáçåë= íç= êÉáåîÉëí= áå=
ëíê~íÉÖáÉë=íÜ~í=Å~å=áãéêçîÉ=éìÄäáÅ=ë~ÑÉíóK=
OK ^Ççéí=åÉï=éçäáÅáÉë=~åÇ=éìí=êÉáåîÉëíãÉåí=ëíê~íÉÖáÉë=áåíç=éä~ÅÉK=
låÅÉ= ÖçîÉêåãÉåí= çÑÑáÅá~äë= Éå~Åí= íÜÉ= éçäáÅó= çéíáçåëI= íÜÉó=ãìëí= í~âÉ= ëíÉéë= íç= îÉêáÑó=
íÜ~í= íÜÉ= éçäáÅáÉë= ~êÉ= ~ÇçéíÉÇ= ÉÑÑÉÅíáîÉäóK= qÜÉ= gìëíáÅÉ= `ÉåíÉê= ~ëëáëíë= àìêáëÇáÅíáçåë= ïáíÜ=
íê~åëä~íáåÖ= íÜÉ= åÉï= éçäáÅáÉë= áåíç= éê~ÅíáÅÉI= ~åÇ= ÉåëìêáåÖ= êÉä~íÉÇ= éêçÖê~ãë= ~åÇ= ëóëíÉã=
áåîÉëíãÉåíë=~ÅÜáÉîÉ=éêçàÉÅíÉÇ=çìíÅçãÉëK=qÜáë=~ëëáëí~åÅÉ=áåÅäìÇÉë=ÇÉîÉäçéáåÖ=áãéäÉãÉåí~íáçå=
                                                            
122 Gottschalk, “Cell Blocks & Red Ink,” 2010, p. 68. 




éä~åë= ïáíÜ= ëí~íÉ= ~åÇ= äçÅ~ä= çÑÑáÅá~äë= ~åÇ= âÉÉéáåÖ= éçäáÅóã~âÉêë= ~ééêáëÉÇ= íÜêçìÖÜ= ÑêÉèìÉåí=
éêçÖêÉëë=êÉéçêíë=~åÇ=íÉëíáãçåó=íç=êÉäÉî~åí=äÉÖáëä~íáîÉ=ÅçããáííÉÉëK=
PK jÉ~ëìêÉ=éÉêÑçêã~åÅÉK=
cáå~ääóI= íÜÉ= gìëíáÅÉ=`ÉåíÉê= ÉåëìêÉë= íÜ~í= ÉäÉÅíÉÇ= çÑÑáÅá~äë= êÉÅÉáîÉ= ÄêáÉÑI= ìëÉêJÑêáÉåÇäóI=
~åÇ=ìéJíçJÇ~íÉ= áåÑçêã~íáçå= íÜ~í= Éñéä~áåë= íÜÉ= áãé~Åí=çÑ= Éå~ÅíÉÇ=éçäáÅáÉë=çå= à~áä= ~åÇ=éêáëçå=
éçéìä~íáçåëI=~åÇ=çå=ê~íÉë=çÑ=êÉáåÅ~êÅÉê~íáçå=~åÇ=Åêáãáå~ä=~ÅíáîáíóK=qóéáÅ~ääóI=íÜáë=áåÅäìÇÉë=~=
“Ç~ëÜÄç~êÇÒ= çÑ= ãìäíáéäÉ= áåÇáÅ~íçêë= íÜ~í= ã~âÉ= áí= É~ëó= Ñçê= éçäáÅóã~âÉêë= íç= íê~ÅâÔáå= êÉ~ä=
íáãÉÔíÜÉ=ÅÜ~åÖÉë=áå=î~êáçìë=ÅçãéçåÉåíë=çÑ=íÜÉ=Åêáãáå~ä=àìëíáÅÉ=ëóëíÉãK=
^ÅÅçêÇáåÖ= íç= íÜÉ= gìëíáÅÉ= oÉáåîÉëíãÉåí= éêçàÉÅíI= íÜáë= áë= éêÉÅáëÉäó= íÜÉ= ~ééêç~ÅÜ= íÜ~í= äÉÇI= Ñçê=
áåëí~åÅÉI=íç=íÜÉ=áåîÉëíãÉåí=çÑ=AOQN=ãáääáçå=Äó=íÜÉ=qÉñ~ë=äÉÖáëä~íìêÉ=áå=OMMT=“íç=Éñé~åÇ=íÜÉ=Å~é~Åáíó=
çÑ= ëìÄëí~åÅÉ= ~ÄìëÉ= ~åÇ=ãÉåí~ä= ÜÉ~äíÜ= íêÉ~íãÉåí= ~åÇ= ÇáîÉêëáçå= éêçÖê~ãëI= ~åÇ= íç= ÉåëìêÉ= íÜ~í= íÜÉ=
êÉäÉ~ëÉ= çÑ= äçïJêáëâ= áåÇáîáÇì~äë= áë= åçí= ÇÉä~óÉÇ= ÇìÉ= íç= ä~Åâ= çÑ= áåJéêáëçå= ~åÇ= ÅçããìåáíóJÄ~ëÉÇ=




ëáãéäó= ÄÉ= ~= äçí= çÑ= íÉÅÜåçÅê~íáÅ= åçåëÉåëÉÔ~= äçí= çÑ= éçäáíáÅë= ã~ëèìÉê~ÇáåÖ= ~ë= ÉÅçåçãáëíáÅI= ÅçëíJ
ÉÑÑáÅáÉåÅó=ä~åÖì~ÖÉK=^åÇ=íÜÉ=ÉåíáêÉ=Åçíí~ÖÉ=áåÇìëíêó=çÑ=êÉÉåíêó=~åÇ=ÇáîÉêëáçå~êó=éêçÖê~ãë=ã~ó=ïÉää=
ÄÉ= ~= Öê~åÇ= áääìëáçåI= çêI= áå= iç≥Å= t~Åèì~åíÛë= íÉêãëI= ~= äçí= çÑ= “ãóíÜ= ~åÇ= êáíì~äKÒNOR= qÜÉ= èìÉëíáçåI=
ìäíáã~íÉäóI=ã~ó=ÄÉ=ïÜÉíÜÉê=íÜÉ=éìÄäáÅ=ÉÅçåçãó=çÑ=êÉÉåíêó=áë=ãçêÉ=çê=äÉëë=Ñ~îçê~ÄäÉ=íÜ~å=íÜ~í=çÑ=ã~ëë=







ÄÉ= ëçãÉíÜáåÖ= ÑêìáíÑìäK= ^åÇ= íÜÉ= éä~ÅÉ= íç= äççâ= ã~ó= ÄÉ= íÜÉ= êÉÅÉåí= äáíáÖ~íáçå= çÑ= `~äáÑçêåá~= éêáëçå=




ã~ó= ëÉêîÉ= ~ë= ~å= áääìëíê~íáçå=çÑ= Üçï= íç=ãçÄáäáòÉ= ÖêÉ~íÉê= ~ííÉåíáçå=çå= íÜÉ=éêçÄäÉãë= ~ëëçÅá~íÉÇ=ïáíÜ=
ã~ëë=áåÅ~êÅÉê~íáçåK==
                                                            
124 See Justice Reinvestment Overview pdf document downloadable at http://www.justicereinvestment.org/  








`çìêí= äáíáÖ~íáçå= ~êçëÉ= çìí= çÑ= íïç= ëÉé~ê~íÉ= Åä~ëë= ~Åíáçå= ä~ïëìáíëI= mä~í~= îK= pÅÜï~êòÉåÉÖÖÉêNOT= ~åÇ=
`çäÉã~å=îK=pÅÜï~êòÉåÉÖÖÉêINOU= ÑáäÉÇ=çå=ÄÉÜ~äÑ=çÑ=éêáëçåÉêë= áåÅ~êÅÉê~íÉÇ=áå=`~äáÑçêåá~=pí~íÉ=éêáëçåëK=
få=ÄçíÜ=Å~ëÉëI=íÜÉ=éêáëçåÉêë=ëìÅÅÉëëÑìääó=Åä~áãÉÇ=íÜ~í=éççê=ãÉÇáÅ~ä=~åÇ=ãÉåí~ä=ÜÉ~äíÜ=Å~êÉ=éêçîáÇÉÇ=
Äó= íÜÉ= `~äáÑçêåá~= aÉé~êíãÉåí= çÑ= `çêêÉÅíáçåë= ~åÇ= oÉÜ~Äáäáí~íáçå= E“`a`oÒF= îáçä~íÉÇ= íÜÉáê=
Åçåëíáíìíáçå~ä= êáÖÜíëKNOV=^í= áëëìÉ= ~í= íÜÉ=pìéêÉãÉ=`çìêí=ï~ë= íÜÉ= êÉãÉÇó= Ñ~ëÜáçåÉÇ=Äó= íÜÉ= Åçìêíë= íç=
ÅçêêÉÅí=íÜÉ=Åçåëíáíìíáçå~ä=îáçä~íáçåK=jçêÉ=ëéÉÅáÑáÅ~ääóI=~=íÜêÉÉJàìÇÖÉ=é~åÉä= áå=íÜÉ=ÅçåëçäáÇ~íÉÇ=Å~ëÉë=
Ü~Ç=çêÇÉêÉÇ=íÜ~í=`~äáÑçêåá~=ÅêÉ~íÉ=~åÇ=ÑáäÉ=“~=éçéìä~íáçå=êÉÇìÅíáçå=éä~å=íÜ~í=ïáää= áå=åç=ãçêÉ=íÜ~å=








åçí=éêçîáÇÉ=“Ä~ëáÅI= ÉëëÉåíá~ääó= Åçããçå= ëÉåëÉI= ÅçãéçåÉåíë=çÑ= ~=ãáåáã~ääó= ~ÇÉèì~íÉ=éêáëçå=ãÉåí~ä=







mä~í~= EïÜç= Ü~Ç= ÄÉÉå= áåÑçêã~ääó= åÉÖçíá~íáåÖ= ëáåÅÉ= NVVVFNPP= åÉÖçíá~íÉÇ= ~= ëíáéìä~íáçå= Ñçê= áåàìåÅíáîÉ=
êÉäáÉÑ= áå= OMMOKNPQ= ^ÑíÉê= íÜêÉÉ= óÉ~êë= çÑ= êÉéçêíë= çÑ= íÜÉ= pí~íÉÛë= åçåÅçãéäá~åÅÉ= ïáíÜ= íÜÉ= ~ÖêÉÉãÉåí=
ElÅíçÄÉê= OMMRFI= íÜÉ= mä~í~= Åçìêí= ~ééçáåíÉÇ= ~= êÉÅÉáîÉê= íç= çîÉêëÉÉ= íÜÉ= `a`o= ~åÇ= ÄêáåÖ= áíë=
                                                            
126 The case has since been recaptioned to Brown et al. v. Plata et al., Supreme Court Docket No. 09-1233. 
127 Plata v. Schwarzenegger, 3:01-cv-01351-TEH (N.D. Cal. 2001). 
128 Coleman v. Schwarzenegger, 2:90-cv-00520-LKK-JFM (E.D. Cal. 1990) 
129 Coleman specifically addresses the lack of mental healthcare facilities; while Plata addresses medical facilities 
generally. 
130 Coleman v. Schwarzenegger, 2:90-cv-00520-LKK-JFM (E.D. Cal. 1990) 
131 Specific deficiencies cited by the court included delays in treatment, which worsened and exacerbated illness, 
improper screening, improper medication management, poor record keeping and chronic understaffing. 
132 Plata v. Schwarzenegger, 3:01-cv-01351-TEH (N.D. Cal. 2001). 










çÑ=ïçêâÉêë= ~åÇ= áåã~íÉë= áå=`~äáÑçêåá~= éêáëçåëI= ~åÇ= íÜ~í= áããÉÇá~íÉ= ~Åíáçå=ï~ë= êÉèìáêÉÇ= íç= éêÉîÉåí=
ÇÉ~íÜ=~åÇ=Ü~êã=Å~ìëÉÇ=Äó=ëÉîÉêÉ=çîÉêÅêçïÇáåÖK=cçääçïáåÖ=íÜÉ=ÖçîÉêåçêÛë=ÇÉÅä~ê~íáçå=çÑ=íÜÉ=ëí~íÉ=çÑ=
ÉãÉêÖÉåÅóI=ÄçíÜ=íÜÉ=éä~áåíáÑÑë=áå=íÜÉ=mä~í~=~åÇ=`çäÉã~å=Å~ëÉë=ÑáäÉÇ=ãçíáçåë=íç=ÅçåîÉåÉ=~=íÜêÉÉJàìÇÖÉ=




Å~ìëÉ= çÑ= íÜÉ= Åçåëíáíìíáçå~ääó= áå~ÇÉèì~íÉ= éêçîáëáçå= çÑ= ãÉÇáÅ~ä= ~åÇ=ãÉåí~ä= ÜÉ~äíÜ= Å~êÉK= qÜÉ= é~åÉä=




çêÇÉê=ã~åÇ~íáåÖ= íÜ~í= íÜÉ=pí~íÉ= êÉÇìÅÉ= íÜÉ=éçéìä~íáçå=çÑ= íÜÉ=éêáëçåë= íç=NPTKRB=çÑ= íÜÉáê= ÇÉëáÖåÉÇ=
Å~é~Åáíó=ïáíÜáå= íïç= óÉ~êëKNPU= qÜÉ= íÜêÉÉ= àìÇÖÉ= é~åÉä= ÅÜçëÉ= íÜáë= Å~é= Ä~ëÉÇ= çå= ÉñéÉêí= íÉëíáãçåó= ~åÇ=
ÉîáÇÉåÅÉ=éêÉëÉåíÉÇ=ÇìêáåÖ=íÜÉ=ÜÉ~êáåÖK=qÜÉ=éä~áåíáÑÑë=Ü~Ç=êÉèìÉëíÉÇ=~=NPMB=ÇÉëáÖå=Å~é~Åáíó=Å~éI=~åÇ=
ëìééçêíÉÇ=íÜÉ=êÉèìÉëí=ïáíÜ=ÉñéÉêí=íÉëíáãçåóI=ïÜáÅÜ=áåÅäìÇÉÇ=êÉéçêíë=Ñêçã=íÜÉ=dìÄÉêå~íçêá~ä=píêáâÉ=
qÉ~ã= í~ëâÉÇ= ïáíÜ= ~ÇÇêÉëëáåÖ= íÜÉ= mêáëçå= lîÉêÅêçïÇáåÖ= pí~íÉ= çÑ= bãÉêÖÉåÅó= ~åÇ= íÜÉ= _ìêÉ~ì= çÑ=
mêáëçåëK=_çíÜ=êÉéçêíë=ëÉí=éçéìä~íáçå=ã~å~ÖÉãÉåí=Öç~äë=íç=Å~é=áåã~íÉ=éçéìä~íáçåë=~í=NPMB=ÇÉëáÖå=
Å~é~ÅáíóK= qÜÉ= pí~íÉ= ~êÖìÉÇ= íÜ~í= íÜÉëÉ= éçéìä~íáçå= Öç~äë= ïÉêÉ= “ÇÉëáê~ÄäÉIÒ= Äìí= åçí= Åçåëíáíìíáçå~ääó=
êÉèìáêÉÇK= líÜÉê= ÉñéÉêí= íÉëíáãçåóI= áåÅäìÇáåÖ= ~= OMMQ= `çêêÉÅíáçåë= fåÇÉéÉåÇÉåí= oÉîáÉï= m~åÉä=
EéêÉé~êÉÇ=Äó=~=Öêçìé=çÑ=ÉñéÉêáÉåÅÉÇ=`~äáÑçêåá~=éêáëçå=ï~êÇÉåëF=ëìÖÖÉëíÉÇ=íÜ~í=“~=ëóëíÉã=çéÉê~íáåÖ=~í=
NQRB= ÇÉëáÖå= Å~é~Åáíó= ÅçìäÇ= ëìééçêí= Ñìää= áåã~íÉ= éêçÖê~ããáåÖ= áå= ~= ë~ÑÉI= ëÉÅìêÉ= ÉåîáêçåãÉåíKÒNPV=
eçïÉîÉêI=íÉëíáãçåó=êÉÖ~êÇáåÖ=íÜáë=êÉéçêí=ëÜçïÉÇ=íÜ~í=~ÇÉèì~íÉ=ãÉÇáÅ~ä=~åÇ=ãÉåí~ä=ÜÉ~äíÜ=Ñ~ÅáäáíáÉë=
ïÉêÉ= åçí= ~ÅÅçìåíÉÇ= Ñçê= áå= éêÉé~êáåÖ= íÜÉ= êÉéçêíX= íÜÉ= Åçìêí= íÜÉêÉÑçêÉ= êÉ~ëçåÉÇ= íÜ~í= Å~ééáåÖ= íÜÉ=
éçéìä~íáçå=~í=NQRB=Å~é~Åáíó=ïçìäÇ=åçí=ÄÉ=ÉåçìÖÜ=íç=éêçîáÇÉ=~ÇÉèì~íÉ=Å~êÉK=qÜìë=íÜÉ=àìÇáÅá~ä=é~åÉä=
                                                            
135 Id. at *10. The Plata court considered the appointment of a Receiver “a drastic measure” but blamed “the State’s 
abdication of responsibility,” and stating that the court had “no choice but to step in to fill the void.” Id.  
136 Id. at *11. 
137 Order and Opinion, 2009 WL 24308420, *82 (N.D. Cal., E.D. Cal. 2009). 
138 The challenge rests in part on the language of the PLRA, which states that a court cannot issue a prisoner release 
order unless “( i) a court has previously entered an order for less intrusive relief that has failed to remedy the 
deprivation....; and (ii) the defendant has had a reasonable amount of time to comply with the previous court orders.” 
18. U.S.C. 3226 (a) (3) (A). California argues in part that t has not had a reasonable amount of time to remedy the 
violations. 
139 The Judicial Panel notes, with some frustration, that the State did not propose an alternative population cap that 





`~äáÑçêåá~Ûë= éêáëçå= éçéìä~íáçå= ëÜçìäÇ= ÄÉ= ëçãÉïÜ~í= ÜáÖÜÉê= íÜ~å= NPMB= Äìí= äçïÉê= íÜ~å= NQRBKÒNQM=
dáîÉå= ÅçåÑäáÅíáåÖ= ÉîáÇÉåÅÉI= íÜÉ= é~åÉä= çêÇÉêÉÇ= ~= éçéìä~íáçå= Å~é= çÑ= NPTKRB= ÇÉëáÖå= Å~é~ÅáíóI= “~=
éçéìä~íáçå=êÉÇìÅíáçå=Ü~äÑï~ó=ÄÉíïÉÉå=íÜÉ=Å~é=êÉèìÉëíÉÇ=Äó=éä~áåíáÑÑë=~åÇ=íÜÉ=ï~êÇÉåëÛ=Éëíáã~íÉ=çÑ=







ÅçåÅÉêå= Ñçê= íÜÉ= ÄÉëí= ï~ó= íç= ~ääçÅ~íÉ= éìÄäáÅ= êÉëçìêÅÉë= íç= ~ÇÇêÉëë= íÜÉëÉ= éêçÄäÉãëK=`çåÅÉêå= Ñçê= íÜÉ=
ïÉäÑ~êÉ=çÑ=éêáëçåÉêë=ï~ë=ÉîáÇÉåí=áå=ëÉîÉê~ä=èìÉëíáçåë=~ëâÉÇ=Äó=íÜÉ=àìëíáÅÉëK=gìëíáÅÉ=pçåá~=pçíçã~óçê=
çéÉåäó=~ëâÉÇ=íÜÉ=pí~íÉ=íç=~ÇÇêÉëë=íÜÉ=Üìã~å=Åçëíë=çÑ=çîÉêÅêçïÇáåÖW=“tÜÉå=~êÉ=óçì=ÖçáåÖ=íç=~îçáÇ=
íÜÉ=åÉÉÇäÉëë=ÇÉ~íÜë= íÜ~í=ïÉêÉ= êÉéçêíÉÇ= áå= íÜáë= êÉÅçêÇ\=tÜÉå=~êÉ=óçì=ÖçáåÖ= íç=~îçáÇ=çê=ÖÉí=~êçìåÇ=
éÉçéäÉ=ëáííáåÖ= áå=íÜÉáê= ÑÉÅÉë= Ñçê=Ç~óë=áå=~=Ç~òÉÇ=ëí~íÉ\=tÜÉå=~êÉ=óçì=ÖçáåÖ=íç=ÖÉí=íç=~=éçáåí=ïÜÉêÉ=
óçìDêÉ= ÖçáåÖ= íç= ÇÉäáîÉê= Å~êÉ= íÜ~í= áë= ÖçáåÖ= íç= ÄÉ= ~ÇÉèì~íÉ\ÒNQO= gìëíáÅÉ= píÉéÜÉå= _êÉóÉê= ~äëç= Å~ääÉÇ=
~ííÉåíáçå= íç= íÜÉ= éççê= ÅçåÇáíáçåëÔïÜáÅÜ=ÜÉ= ä~íÉê= Å~ääÉÇ= “~= ÄáÖ= Üìã~å= êáÖÜíë= éêçÄäÉãÒNQPÔëí~íáåÖ=
íÜ~í= “fíÛë= çÄîáçìëÁ= óçì= Å~ååçí= Ü~îÉ= ãÉåí~ä= ÜÉ~äíÜ= Ñ~ÅáäáíáÉë= íÜ~í= ïáää= ëíçé= éÉçéäÉ= Ñêçã= âáääáåÖ=
íÜÉãëÉäîÉë= ~åÇ= óçì= Å~ååçí=Ü~îÉ=ãÉÇáÅ~ä= Ñ~ÅáäáíáÉë= íÜ~í=ïáää= ëíçé= ëí~éÜ= ~åÇ= íìÄÉêÅìä~ê= áåÑÉÅíáçå= áå=
ÅçåÇáíáçåë=äáâÉ=íÜáëKÒNQQ==
líÜÉê= èìÉëíáçåë= áåÇáÅ~íÉÇ= ~= ÑÉ~ê= çÑ= íÜÉ= ÅçåëÉèìÉåÅÉë= çÑ= íÜÉ= éçéìä~íáçå= Å~éI= êÉÑäÉÅíáåÖ= íÜÉ=
ÇÉÄ~íÉë= çîÉê= íÜÉ= éêçéÉê= íêÉ~íãÉåí= çÑ= íÜÉ= ãÉåí~ääó= áää= Eáëçä~íÉÇ= áå= ~ëóäìãë= çê= áåíÉÖê~íÉÇ= áåíç=
ÅçããìåáíáÉëFK=_ìí= ìåäáâÉ= íÜÉ=ãÉåí~ä= ÜÉ~äíÜ=ÇÉÄ~íÉëI= áå= íÜÉ=éêáëçå= ÅçåíÉñí= ÅçåÑáåÉãÉåí= áíëÉäÑ= áë= ~=
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